BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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FINDINGS OF FACT AND CON-
CLUSIONS OF LAW OF APPLI-
CATION NO. 12332-r42K

IN THE MATTER OF APPLICATION FOR
RESERVATION OF WATER NO. 12332-r42K
BY THE U.S. BUREAU OF RECLAMATION
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The above-entitled mattéf_éame.on regularly for heariﬁg oﬁ or
about August 31, 1977, in Billings, Montana, before the quthna Board
of Natural Resources and Conservation and its duly appointed‘Hearing
Exéminer, James Driscoll. ‘The Applicant appeared by-and’through its
counsel of record, Thomas Gai. The Montana bepartment of Natural
Resources and Conservation appéared by and through its counsel of
record, Richard Gofdon. The Montana Départment of Health and;Envir-
onmental Sciences'appéared by and through its counsel of rééord, Mona
Jamison. The Montana Department  of Fish and Game appeared by and
through its counsei of record, F. Woodside Wright and Clayton Herron.
The fourtéen applicant conservation distrigts appeared by and through
their counsel of record, Gary.Spaeth. ‘Utah Intern#tional, Inp., ap-
peared by and through its counsel éf record, Urban Roth. The Montana
Power Company appea:ed by and through its counsel of record, Robert

Wbodahl} Intake Water Company'appeared by and through its cbunsel of

record, Henry Loble. _Witnesses-were duly swofn, and oral and documentary .

evidence was introduced.
The Board, having read and fuily considered the compléte'record,

makes the following Findings of Fact and Conclusions of Law relating
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to the U.S. Bureau of Reclamation, Applicatidn No., 12332-r42K, for

Sunday Creek offstream storage:
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FINDINGS OF FACT

1 The U S Bureau of Reclsmstion has appl:.ed for the reservation of
539, 000 acre-feet of water per year gaf/y) from the Yellowstone River for storage _
 in the proposed Sunday Creek reservoir to be used for mmicipal inch:strial
recreation, and fish and w:.ldlifegr _;f;; es (U S. Bureau of Reclmﬁm Application
No. 12332-r42k) , SR - |

2. The reservorr with a capacity of 678,000 acre-feet would immdate _
13,700 acres on the north sule of the Yellowstone River in stter County near

the Miles City airport (u.S. Em:eau of Reclamation Application No 12332-1‘421() :
Findings Rela ﬁ to the Purpose ?f4 I1:1‘\!'3-. Reservation (89-890(3). (a)), 7

3. The purpose of the reservation request is to divert and store water
for release durmg critical summer: f]pw penods (Tr. Vol 18, follow:l.ng P 179 :
Testinnny of Derwood Mercer P- 12)

4. The released water t-mld rq)lace or augment flows used for uum.d.pal |

industnal recreat:.on, Water quality. aquatic resource mintenance irrigatlcm
samtat:.on, and fish and W‘.lellfe purposes ('I‘r Vol 18, follomng p 179
Testimony of Mercer pP. 12)

5. The purposes and uses are sim:.lar for ell three u.s. Bureau of Reclamat:l.m
proposed offstream storage pro_]ects along the Yellowstone River (Tr Vol 19,
Cross of Mercer, p. 10; Tr. Vol. 18, fol_lowmg P 179, Testinmy of Mercer PP.
7 and 10). - N

6. It is establmhed to the sat:.sfaction of the Board that a purpose of
the reservation has been shown (Findmgs 3 through 3).
Findings Related to the Need for the Reservation (89-890(3) (b). _
on 'IheneedforeachofthethreeUS BuremofReclanatimoffstrean |
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storage projects depends on the level of water reservation requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp 10 and 51). |

8. Certéin reservatidn requests of other appllcants are granted herein
(See "Order," § 1 through 96).

9. It is established to the satisfaction of the Board that a need has
been shown for the reservation of water to be stored in Sunday Ci'eek'Reservoi.r
~ in Custer County (Findings 7 and 8).

Findings Related to the Mt of Water Necessary foj: _the Purpose of the
Reservation (89-890(3)(c)). |

10. The Application is for a matimm arrmal need of 539,000 acre-feet of
water from the Yellowstone River to be stored in an offstream reservoir (U.S.
Bureau of Reclamation, Application No. _]_.2332-rl+21() -

11. Annual flow data shows that the maximm anmual need would not be
required every year (Tr. Vol. 19, Testimony of Mercer).

12. The offstream reservoir would provide storage so that water could be
returned to the river for irrigation uses, nmicipal uses md:.indl:lstrial uses
(Tr. Vol. 19, Testimony of Mercer).

13. With sn offstream reservoir, the instream flows could be regulated so
as to protect water quality and recreational use for .' fish and wildlife use | (Tr.
Vol. 19, Testimony of Mercer). . _

14. Water would be pumped from the river during periods of excess floﬁs
and returned to the river during months of low flows (Tr. Vol. 19, Testimony. of
Mercer) . o ' |

15. The anticipated increase in energy-related depletions projected for

the Mid- and Lower Yellowstone subbasins under the intermediate level of development

by the year 2000 is 75,490 af/y (Draft EIS, Vol. II, p. 230).
16. The anticipated increase in irrigation depletions projected for the
Mid- and Lower Yellowstone subbasins under the intermediate level of development
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by the vear 2000 is 83,840 af/y (Draft EIS, Vol. II, p. 239).

17. The total anticipated increase in depletioms projected for the Mid-
and Lower Yellowstone subbasins under the intermediate level of development for
these two uses by the year 2000 is 159,330 af/y (Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such

as those disucssed above in Findings 12, 13, 14 and 15 (Tr. Vol. 18, following p.

' 179, Testimony of Mercer, p. 12; Finding 4). -

19. It is established to the satisfaction of the Board that the applied-
for 539,000 af/y of water is a reasonable amoimt of water necessary for the -
purpose of the reservation (Findings 15 through 18). |

20. It is further established by the Board that the Buresu of Reclamation
may only withdraw water from the Yellmrftone Ri_ver 'durinj high ﬂews.

 Findings Related to the Public Interest (89-890(3) (d)) .

21, Stored water would be released from the pr0posed project to aigment |
flows during critical summer periods (Tr. Vol. 18, followmg P. 179, Testimony
of Mercer, p. 12). | _

22, - Stored water would be available from the proposed project for new’
dxversmna:cy uses (Tr. Vol. 18, follming p. 179, Testmmy of Mercer, p. 121)

23. Possible effects of the proposed pro_'ject on the ecosystem mclude
' establ:.shnent of a mltlspecies want-water f:.shery introdtmtim of uuskrat into
| the area, and attraction of ‘migratory waterfowl (Draft Addenchx EIS, pp. 34 and
n. o '
| 2. Increased number of: ] could benefit tunters and sightseers,

" and flatwater recreation and fishing opporumit:ies wwld be expanded (Draft
Addendum EIS, pp. 36 and 38)
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25. It is established to the satisfaction of the Board that the reservation
of 539,000 aF/y from the Yellowstone River for storage at the Sunday Creek site
in Custer County near the Miles City airport is in thé_pub]ic interest and that
there will be progress toward accomplishment of the_pufpose with reasonable diligence
in accordance with an established plan (Bureau of Reclamation, Application No. 12332-
rd2K).

26. The public interest requires that Specific design, constructibn,'and
~operating plans; economic, social, and envifonmental'analysis; time schedules; and
probable allocations of water to various beneficial uses be supplied so that other
water users in the basin may know the status of the proposed Sunday Creek Project
and the amount of water available for appropriation,(Application No. 12332-r42K).

CONCLUSIONS OF LAW : _ il

1. Chapter 8, Title 89, R.C.M. 1547, and in particular, Section 89-890, |
R.C.M. 1947, authorizes the adoption by the Montana Board of Natural Resources and

Conservation of orders reserving water to qualified applicants for reservations of

water.

~

2. If ordered adoptéd, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder;

3. The Applicant, U.S. Bureau.of Reclamation, an agency of the State of
Montana, is entitled to apply to reserve wafers within the State of Montana in
accordance with Section 89-890; R.C.M. 1947, and any rules adopted thereunder.

4. All pertinent statutes and rules of the State of Mcntané have been ad-
hered to in the review of this reservation Application, both by the Montana Department

of Natural Resources and Conservation‘and by the Montana Board of Natural Resources

and Conservation.
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5. Based upon the above Findings, and specifically based upon any condition,

limitation, or mod1f1cat1on of the fu]] App11cat1on appear1ng in said Findings, all
'pert1nent criteria delineated at Sect1on 89- 890 R.C.M. 1947, and any rules adopted
thereunder providing for the adoptiﬂh of an order resarving water have been met.

6; Noth1ng found here1n has bearing upon the status of water rights claimed
by the Applicant other than those herein new]y applied for, nor does anything found
herein have bearing on the status of claimed water rights of any other purty except
in re1at1on to those rights here1n new]y applied for, to the extent necessany to

‘reach a conclusion herein.





